
COMMENTS OF ALLCITY PAGING, INC.

AllCity Paging, Inc. ("AllCity"), by its

Before the
FEDERAL COMMUNICATIONS

Washington, D.C.

)
)
) PP
)
)

In the Matter of

Implementation of Section 309(j)
of the Communications Act
Competitive Bidding

submits its Comments on the certain of the issues framed in the

Notice of Proposed Rulemaking (the "NPRM") issued in this

proceeding.

I. AllCity's Interest in the Proceeding

AllCity provides Part 22 one-way paging services from

approximately 120 different sites in Arizona, California, Nevada

and other states. As such, it is a party that may be subject to

the rules promulgated in this proceeding.

The NPRM proposes to sUbject to competitive bidding

authorizations for common carrier "public Paging services."l!

Pursuant to section 309(j) (2) of the Communications Act of 1934, as

amended (the "Act"), competitive bidding procedures may be used

only where mutually exclusive applications have been accepted for

filing by the Commission. Allcity's concern with the proposed

application of auction procedures pertains to the situation where

a paging licensee applies to expand an existing system on a given

frequency and is sUbject to a mutually exclusive application.

l! See NPRM at paras. 147 and 161.

AllCity believes that the automatic auction of authorizations in
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such situations can become a tool by which the applicant with the

largest purse, rather than the applicant that has the greatest

objective need for the authorization, will prevail. As shown more

fUlly below, the automatic application of auction procedures to

this scenario may lead to perverse results which are contrary to

the public interest.

II. Competitive Bidding Procedures, If Applied At All to Mutually
Exclusive Paging Applications, Should Be Carefully Crafted In
Order to Protect the Public Interest

A. Section 22.33(c) of the Commission's Rules
Provides Model Safeguards to Prevent Abuse
of Competitive Bidding Procedures

Under Section 22.33(c) (1) of the Commission's Rules, an

applicant is entitled to request a comparative hearing, in lieu of

a lottery, on a mutually exclusive application if it can

demonstrate that it is proposing:

to add one or more transmitter locations within 40 miles
of an authorized transmitter operating on the same
frequency and that there is a demand from its existing
subscribers for the proposed expansion service.
Applicants are also required to demonstrate 'how the
pUblic interest would be served by using a comparative
hearing procedure. IV

The rationale for the section 22.33(c) (1) right to request a

hearing in lieu of a lottery is that an existing carrier may be

precluded from expanding its system, while a new applicant for the

same frequency can apply for another available frequency.dl While

the Commission has stated its belief that two existing licensees

Comex, Inc., 6 FCC Rcd 3370 (1991).

~ Amendment of the Commission's Rules to Allow the Selection
from Among Certain Applications Using Random Selection or Lotteries
Instead of Comparative Hearings, 57 RR 2d (P&F) 427, 436-37 (1984).
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vying for the same frequency will usually not be able to

demonstrate that the pUblic interest requires disposition by

comparative hearing, it, nonetheless, must make its determination

of such requests on a case-by-case basis.~/ Under this scheme, an

applicant has the opportunity to argue that it has a greater need

for the authorization than the other applicant(s) .

section 22.33(c) (1) provides an objective methodology, with

well defined evidentiary criteria, for analyzing whether the public

interest requires hearing, as opposed to lottery, to determine the

award of a mutually exclusive application. While lotteries will,

in all likelihood, no longer be available for mutually exclusive

Part 22 paging applications involving system expansions,V AIlCity

believes that the public interest requires continuation of the

policy embodied in the present Section 22.33(c) in order to afford

mutually exclusive applicants the right to request hearings in lieu

of auctions.

B. If a "First Come, First Served" Approach Is Implemented
For Part 22 Applications, Mutually Exclusive Paging
Applications Should Not Automatically Be Subject To
Auction

The Commission has proposed elimination of section 22.33(c),

and, further, has proposed processing applications on a "first

y Comex, supra, at 3372.

V Pursuant to section 6002(c) of the Omnibus Budget
Reconciliation Act of 1993, mutually exclusive applications
accepted for filing after July 26, 1993 may not go to lottery
unless the Commission determines that the applicable radio service
is not subject to auction.
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While adoption of this procedure

would minimize the filing of mutually exclusive paging

applications, it would not eliminate them. AllCity submits that

any use of auctions to deal with any mutually exclusive paging

applications that are filed should be sUbject to the same

competitive safeguard currently embodied in section 22.33 (c) -- the

right to request a comparative hearing based upon objective

evidentiary thresholds. Only in this way can the disposition of

mutually exclusive paging applications involve pUblic interest,

rather than just raw financial, considerations.

Conclusion

For the reasons set forth herein, AllCity submits that any

application of competitive bidding procedures remain subject to the

safeguards that now prevail in Section 22.33(c) of the Commission's

Rules. These safeguards are important in the auction environment

2/ See Revision of Part 22 of the commission's Rules Governing
the Public Mobile Services I Notice of Proposed Rulemaking, CC
Docket No. 92-115, released June 12, 1992, at paras. 9 and 10.
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in order to ensure that pUblic interest considerations are not

ignored in the award of paging authorizations.

Respectfully submitted,

ALLCITY PAGING, INC.
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